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NOTES 

Evidence — Declarations as to Domicile — In Holyoke v. Hol- 
yoke's Estate, 1 the Supreme Court of Maine held, inter alia, that the 
declarations of the testator, disclosing an intention to change his 
domicile, are admissible in proceedings for the probate of his will 
only when the declarations have accompanied the acts which they 
explain. 

It is well settled that the acquisition of a domicile in a given 
place depends upon two essential factors; the actual personal pres- 
ence in the jurisdiction in question and the concurrent intention 
to make it his domicile. 2 Accordingly, the domicile of origin, or the 
prior domicile, is presumed to continue until another sole domicile 
has been acquired. 8 Since one of the elements in determining a 
change of domicile is a condition of mind, the "intention" of the 
person to make the given jurisdiction his permanent domicile,* the 

'87 Atl. Rep. 40 (Me. 1913). 
'Carey's Appeal, 75 Pa. 201 (1874). 

8 Mather v. Cunningham, 105 Me. 326 (1909); Leach v. Pillsbury, 15 
N. H. 137 (1844). 
4 Supra. 
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question arises as to the admissibility of his declarations in proof of 
such "intention." It is only natural that his declarations, oral and 
written, should be frequently resorted to in discovering his state of 
mind, his mental attitude, when he moved to the jurisdiction. 

The courts differ in their rules governing the admission of 
such declarations. The early Massachusetts cases 5 laid down the 
principle that declarations of intention to make the state in ques- 
tion his domicile are admissible only when they accompany, qualify, 
or explain acts relevant to the issue of domicile. This rule limited 
the declarations to those made as part of the res gestae, in accord- 
ance with the Verbal Act doctrine. 6 Maine has always adhered to 
this doctrine. 7 

Massachusetts has, however, changed its attitude on this ques- 
tion ; s and its courts now admit declarations whether they accom- 
pany relevant acts or not. In Viles v. Waltham, the court said: 
"The intention of the party removing is competent to be proved as 
an independent fact, and anything which tends to show his inten- 
tion in making the change may be shown, if it is free from objec- 
tion on other particulars. . . . Declarations which indicate the 
state of mind of the declarant naturally have a legitimate tendency 
to show the intention." This case, overthrowing the earlier doc- 
trine in Massachusetts, has been followed in many jurisdictions. 10 

Even under this broader and more liberal rule the declarations 
must appear to have been made under natural circumstances and 
without apparent motive to deceive. Self-serving declarations and 
those made after the controversy has arisen are therefore excluded 
in all jurisdictions. 11 

N. I. S. G. 



Partnership — Dissolution — Permanent Incapacity of 
Partner — In Barclay v. Barrie, 1 the court affirmed a decree of dis- 
solution against a copartnership not at will, before the expiration 

5 Thorndike v. Boston, I Mete. 242 (Mass. 1840) ; Kilburn v. Bennett, 3 
Mete. 199 (1841) ; Cole v. Cheshire, 1 Gray, 444 (1854). 

6 3 Wigmore on Evidence, §§1727, 1784. 

'Richmond v. Thomaston, 28 Me. 234 (1854); Belmont v. Vinalhaven, 
82 Me. 524 (1890) ; Holyoke v. Holyoke's Estate, supra. In Illinois, Kreitz 
v. Behrensmeyer, 125 111. 141 (1888), follows the liberal rule, while Matzen- 
baugh v. People, 194 111. 108 (1902), appears to uphold the narrow doctrine 
of the early Massachusetts cases. 

'Viles v. Waltham, 157 Mass. 542 (1893). 

9 157 Mass. 542 (1893)- 

"Bigelow v. Bear, 64 Kan. 887 (1900); Baker v. Kelly, 41 Miss. 696 
(1868) ; Chase v. Chase, 66 N. H. 588 (1891) ; Chambers v. Prince, 75 Fed. 
176 (1891) ; In re Robert's Will, 8 Paige, 519 (N. Y. 1840). 

"Watson v. Simpson, 8 La. Ann. 337 (1853) ; Cherry v. Slade, 2 Hawks, 
400 (Eng. 1823). 

*i02 N. E. Rep. 602 (N. Y. 1913). 



